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It’s safe to say not many people in Bedford County Circuit Courtroom A were expecting 

this. 

This being Judge James Updike’s surprise ruling Wednesday for the next six months, 

Sweet Briar College can’t sell, give away or do anything to “dissipate” its assets. 

When the judge said the words “six months,” one of the lawyers representing the college 

visibly flinched. 

Two weeks ago, in a separate case, Updike had issued a 60-day injunction on the college 

spending any of its assets to close – a period of time that might not have much practical 

effect since for much of that time school will still be in session anyway. 

But six months? Now we’re talking something serious. 

At the same time, Updike issued another of his Solomonic split-decision rulings. While 

the college can’t get rid of any of its stuff – it can’t sell land, or library books, or horses, 

or artwork, anything that might have value – he refused to issue an order to stop the 

college from closing. 

So what does that mean? Does it mean the college could shut down as planned anyway, 

but just sit “as is” until his order expires at the end of October? 

Possibly. 

But here’s what we think it means. 

Before Updike issued his ruling, he said something quite curious. “I’ve seen some media 

coverage,” he said, which, trust us, is usually the prelude to something not so flattering. 

Instead, the judge took pains to say “I have observed a real effort on the part of the media 

to understand these rulings and explain them.” 

So we’ll try to live up to the judge’s expectations. 

First, the basics. All the attention thus far has been on the suit brought by the county 

attorney of Amherst County, aided by the alumnae group Saving Sweet Briar (and its 

high-powered Richmond law firm Troutman Sanders). That case deals with Virginia’s 

laws on charitable solicitations and what Sweet Briar can or cannot do with them. 



 

 

Wednesday’s action was on a separate suit – brought by an ad hoc group of students, 

parents and alumnae – filed by a lawyer out of Winchester, who argued that the college is 

guilty of breach of contract. 

Most legal observers figured the judge would toss it on the grounds that the plaintiffs 

lacked legal standing to sue. 

Most legal observers turned out to be wrong. 

Updike set aside the parents and alumnae and focused just on the students. In a ruling that 

could have consequences well beyond Sweet Briar, he ruled that when the college sent 

acceptance letters to students – and the students paid their tuition – that constituted a 

legal, binding contract. 

For four years – since the letters said the student was being accepted into the Class of 

2017, or whatever year might be appropriate. 

For the college to “unilaterally, without warning” shut down, Updike said, creates a legal 

basis “for finding, not in legal terms, ‘that ain’t right.’” 

Other colleges across Virginia will surely want to read the transcript of what the judge 

said quite closely. 

While Updike ruled immediately after three and a half hours of legal arguments had 

ended, he said his decision wasn’t made “off the cuff.” Indeed, he had at the ready 

several precedents he said shaped his thinking. Noting that “I come from a line of 

plumbers, electricians, construction workers,” Updike said he found special guidance in a 

1950 case before the Virginia Supreme Court dealing with a contracting dispute in Clarke 

County. 

He said that case found an “implied contract” – that a contractor would perform the work 

in accordance with industry standards. 

And this is where things really get interesting. 

Updike – who has now heard conflicting testimony about the state of the college’s 

operations — said he found reason to believe that the college has not been operated with 

the “standard of competence” that the industry would expect. 

Whoa, Nellie!, as sportscaster Keith Jackson might say. 

That’s essentially what Sweet Briar supporters have been saying for some time now – 

that the college can’t claim it’s running out of money and students and there’s no hope of 

finding either when it hasn’t had a development director or an admissions director to look 

for them. 



 

 

So why didn’t Updike issue an injunction to stop the college from closing altogether? 

“What the college needs is not a court order,” he said. “What the college needs is 

money.” 

He said he was concerned that if he issued such an injunction, the school might run out of 

money anyway — it has some big bond payments coming due, among other things. 

It seems clear – partly because Updike himself said it again in court on Wednesday 

several times – that he hopes the college and its supporters use this time to find enough 

money to keep the school open. His six-month injunction on selling property creates the 

legal space to do just that – if it can be done. 

If there are any board members having second thoughts about their vote to close, 

Updike’s ruling ought to prod them into action. On Wednesday, Updike heard college 

president James Jones testify about the college’s finances; then turned around and 

essentially said there was sufficient reason to not believe what Jones had said. 

What signal does that send to the board? 

Updike’s decision also means the students’ suit moves onward – and their lawyer can 

proceed to the pre-trial phase of “discovery.” In other words, issuing subpoenas to root 

around the college’s files. 

The testimony so far suggests these will not paint a pretty picture of the college’s 

leadership for the past decade or more. Are Sweet Briar board members so absolutely 

confident they’re right that they will grit it out, regardless of what embarrassing 

disclosures come tumbling forth? 

Or is now the time to strike a deal with the school’s supporters? Give those enthusiastic 

alumnae access to the donor rolls to let them make the fund-raising calls the college 

hasn’t. See what a fund-raising campaign might bring in. Maybe offer to replace a 

president who seems defeatist and defeated with a new leader who will at least try to see 

if the money can be raised. There was some court testimony Wednesday that a law firm 

has offered, pro bono, to help restructure the college's debt. If that's so, now would be a 

good time to explore that offer. 

Updike didn’t say all that in exactly those words. But judging from everything else he 

said, we bet that’s what he really meant. 

 

 


